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OPINION

In 1982, Petitioner was convicted of aggravated rape and sentenced to lifeimprisonment and
the conviction was affirmed on direct appeal. Statev. Johnson, 670 SW.2d 634 (Tenn. Crim. App.
1984). Petitioner subsequently filed apetition for post-conviction relief which was dismissed by the
trial court. Thiswasalso affirmed ondirect appeal. Johnsonv. State, 733 S.W.2d 525 (Tenn. Crim.
App. 1987).

In the case sub judice, Petitioner is seeking to have certain evidencefrom histrial, including
bloody socksand sheets, to be subjected to DNA testing. Petitioner alegesthat thetesting will show
his actual innocence of the crime for which he was convicted. The State filed aresponsein which



it asserted that there was no evidence in existence to submit to DNA testing. The Circuit Court
Clerk of Wilson County, where thetrial was held, filed a statement that after a diligent search for
any physical evidence pertaining to Petitioner’ scase, nothing could befound. A notarized statement
from acommander of the Lebanon Police Department was filed with the trial court. The statement
said that after a diligent search, no physical evidence regarding Petitioner’s case was found in
possession of the Lebanon Police Department.

In this appeal, Petitioner asserts that the State does not oppose DNA testing if the evidence
could befound. Petitioner states hisissue on appeal as “what remedies exist when the State cannot
complywiththeterms” of the Post-Conviction DNA AnalysisAct of 2001. Petitioner concedesthat
thereisno evidence of “misconduct or sabotage” in the disappearance of any available evidencein
Petitioner’s case. However, Petitioner assertsthat heis entitled to anew triad because the physical
evidence has been lost or misplaced.

Initsfindingsof fact intheorder dismissing the petition, thetrial court found that the records
in Petitioner’ scasewerelog through no overt act of any person. Thetrial court concluded that since
there were no exhibitsto be tested, the petition must be dismissed. Thetrial court did put aproviso
in that if the exhibits were found, that it would order DNA testing upon proper gpplication being
made.

Tennessee Code Annotated section 40-30-303 provides as follows:

Notwithstanding the provisions of part 1 of thischapter, or any other provision of
law governing post-conviction relief to the contrary, a person convicted of and
sentenced for the commission of first degree murder, second degree murder,
aggravated rape, rape, aggravated sexual battery or rape of a child, the attempted
commission of any of these offenses, any lesser included offense of theseoffenses,
or, at the direction of the trial judge, any other offense, may at any time, file a
petition requesting the forensic DNA analysis of any evidence that is in the
possession or control of the prosecution, law enforcement, laboratory, or court,
and that isrelated to the investigation or prosecution that resulted in the judgment
of conviction and that may contain biological evidence.

Tenn. Code Ann. § 40-30-303 (2003).
Tennessee Code Annotated section 40-30-304 provides as follows:

After notice to the prosecution and an opportunity to respond, the court shall order
DNA andyssif it finds that:

(2) A reasonabl e probability existsthat the petitioner woul d not have been prosecuted
or convicted if exculpatory results had been obtained through DNA analysis,

(2) Theevidenceisstill in existence and in such a condition that DNA analysis may
be conducted;



(3) The evidence was never previously subjected to DNA anaysis or was not
subjected to the andysis that is now requested which could resolve an issue not
resolved by previous analysis, and

(4) The application for analysisis made for the purpose of demonstrating innocence
and not to unreasonably del ay the execution of sentence or administration of justice.

Tenn. Code Ann. § 40-30-304 (2003).

Before DNA testing can be required, at aminimum, physical evidence must bein existence,
and in such condition that a DNA analysis can be done. If the trid court finds that all materids
which could have been tested have been destroyed, the petition must be dismissed. Clinton Wayne
Lynch v. Sate, No. M2002-02801-CCA-R3-PC, 2003 Tenn. Crim. App. LEXIS 522 (Tenn. Crim.
App. a Nashville, June 10, 2003), no perm. to app. filed.

Each of the four criteria of Tennessee Code Annotated section 40-30-304 must be present
in order to grant relief under the petition for DNA analysis. Absent any one of the criteria, the
petition cannot begranted. WilliamD. Buford v. Sate, No. M2002-02180-CCA-R3-PC, 2003 Tenn.
Crim. App. LEXIS370 (Tenn. Crim. App. at Nashville, April 24, 2003), perm. to app. denied (Tenn.
2003).

Petitioner assertsthat this court should order anew trial because, otherwise, Petitioner has
no remedy. Under the circumstances of this case, granting Petitioner a new trial is not an option
which was authorized by the legislaturein its enactment of the Post-Conviction DNA AnalysisAct
of 2001. While Tennessee Code Annotated section 40-30-309 provides for sanctions, including
criminal contempt for a“knowing” violation of an order to preserveevidence, thisprovision applies
only when thetrial court has found that the petition should not be summarily dismissed, and orders
that all evidence in possession of the State be subjected to DNA analysis.

Petitioner is not entitled to reief in this appeal.
CONCLUSION

For the reasons stated above, the judgment of the trial court is affirmed.

THOMAST. WOODALL, JUDGE



